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yy ' ' - ' • • LA?J NO BAR TO ADL^ED 1A.Y IN LIEU OF VACATIONS . ; •„ '•' 

Eraployers in defense industries planning to give their workers added pay to 

forego vacations ar: rcco.raraer.ded by the Office for Production Llanageraent were 

advised today by General pldlip B. Flemihg,' Administrator of the Wa.c'e and Hour ' 

Divi.3ion, U, S. Department df labor, to enter such addf-d compensation en their jjay-

roll records ns .a tatopc'rary T.ncrease in rate. • * 

Added compensation under Wage and Hour regulations must be included in the 

com]?utaticn of overtime unless they are gifts "which are in nc case compensation 

for services rendered." Added compensation to forego a vacation legs.lly is not 

a gift. 

The policy of the Wa.ge and Hour DiviGioii in this respect was outlined in a 

letter from General Fleming to a trade association executive who Inquired hov; 

added pe.ymentr in lieu of vacations would affect overtime payments. - • 

The letter: 

"Certain employers paying employees a t regular hourly ra tes of pay 
and customari].y giving :.;uch euiployces one or more weeks vacation v/ith pay 
a t t h e i r regular hourly itite for the number of hours worked in a normal 
vrorlcvveek, have been atkod i i . tU'S i n t e r e s t s of defense production to 
el;lminate \'aGations for such e:;iployres in so far as r.;03;J.ble. I t i s tJrie 
desire of such employers to v.'ithhold custoinary vacations but to pay the 
employees involved t h e i r customary vacation money in addition to ac tual 
earnings d'..iring the fjork'.veok or workweeks iii wl;ich the employees virouD.d 
ordinar i ly b?.: absent on vacation -with pay. Your question i s vvhether such 
pract ice ••.dll have any effect upon the employees' regular r a t e of pay 
under the Fair La.bor Staijdards Act e i ther during the worfoveek or work­
weeks in question or on a pro ra ta basis throughout an emp.loyraent year. 

"The VJage and Hciu- Division has reco.ntly cxpresso-d the opinion 
tha t an employer may pay an emplo^ree a t iiis r egular houi'ly ra te of pay 
for tiiae r:Lot v/orked duo to i l l n e s 3 , vacation, holiday, or other similar 
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cause without increasing tlie regular rate of pay of such sanployee 
for overtiine purpxjses under the act. The basis for the opinion is 
that under such circumst';rices the employee is paid at a regular 
hourly'rate of pay for certaJJi hours dui'.ing which he i.";; not at work. 
On that basis sueh pvayments may be excluded when regular rate of pay 
is dete.rrxiined, since under the Vfe,ge and Hour Division's interpreta­
tions of section 7 'Oî  the act such determination is made from hours 
actually worked during a vjorkweek'and total regular compensation for 
such hours of employment. However, when employees receive additional 
compensation in exchange for foregoing a vication it cannot be said 
that they are being p^id at their regular hourly rate of pay for time 
not worked. They are in fact receiving additional compensation for 
hours during v/hich they are at vjork. In view of this it is our 
op.inlon that such additional payments iaust be considered coinpensation 
for hours -worked by the emploj'-ee. 

"The; remaining question is h.ow vSuch jayments are tc be calculated 
into the employees' rr,gular rates of pay and overtime co.mpei'isation. We 
suggest that the employees' regultir rates of pay and overtime compensa­
tion might be increased ).jrosp'.-jctivelv for a period of time sufficient 
to net the desired amount." 
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